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Dr. F. Van Zyl Slabbert, M.P.

FINAL QUESTIONS FOR A NEW CONSTITUTION

Although it is called the Constitution Bill, the bill which the

Select Committee on the Constitution is at present considering

in Parliament: is .no ordinary piéce of legislation. Obviously

once it passes through all the various stages in Parliament, it

will become law, but it is a special kind of law. For example,

a criminal law which defines an offence and the penalties involved

if that offence is committed, is subject to totally diffe:rent

circumstances for the success of its implementation. Basically

what you need is an efficient law-enforcement service, a judge

or a magistrate to consider whether in fact an offence has been

committed and to pronounce judgement, and an institution to give

effect to the sentence that has been passed. Therefore, to judge

whether a criminal law is going to be effective, whether it is

going to be viable.or is going to work, one simply needs to know

what the strengths and effectiveness of the ~ourts and of'the law-

enforcing agencies are. Whether those who are judged in terms of

the law like the law, is really of no consequence at all.

A constitution law, on the other handi is an entirely diffeient

matter because a constitution spells out the rules and regulations

whereby. a society .is going to be governed and the manner in which

political decisions are going to be taken that will affect the
. !1:<

lives of all the citizens subject to that new constitution.
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Therefore, in order to judge the effectiveness or the adequacy

of a constitution one has to look towards a different set of

circumstances to see whether it is going to work. An obvious

consideration to keep in mind in this regard is that because a

constitution spells out the rules and regulations whereby people

will have to participate in government and in politics, the

co-operation and support of the people for those rules and

regulations is very important. That is why political scientists

say when a constitution in a country enjoys a high degree of

co-operation and support from the people in that society, that

constitution has legitimacy. It is important to realize that

there is a distinction between the legality and the legitimacy

of a constitution.

A constitution can be perfectly legal in the sense that it was

created in a legal manner as all other laws in Parliament, but

it still can lack legitimacy in the sense that the people in the

society who are subjected to that constitution do not believe that

the rules and regulations which organize the way in which they

participate in politics and in government are fair and equitable

and look after their interests. If the most important groups and

the majority of people in a society believe that this is the case

with their constitution, that constitution has a very low level

of legitimacy. Most people in South Africa - Black, White, Coloured

and Asian - agree that the existing constitution is not working

fairly; in other words, it has a low level of legitimacy. They

also agree that a new constitution is therefore necessary. Even
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the Governme~t agrees that this is the case and therefore we are

now being confronted with their attempt at creating a new consti=

tution - the so-called tricameral system of Parliament with an

Executive President.

A great deal of heat has been generated in the political debate

concerning the merits and demerits of the Government's new

Constitution Bill. Political opponents - Black and White - can

shout and scream at one another until they are hoarse and blue in

the face. The Government can manipulate radio and television in

order to distribute favourable propaganda for their own constitution.

Sympathetic academics, for or against the new constitution, can

write learned articles putting their points of view. Government

may even sneak a small yes vote from the White electorate in favour

of their new constitution. All of this, in the final analysis,. is

of no consequence as to whether this new constitution is going to

be viable and effective; in other words, if it is going to enjoy

legitimacy. Whether this is goinq to he the case will depend on

how three vital questions are going to be answered.

The first one is : "Does the new constitution have the potential

to unite or divide us more as a country than the present one?"

It would obviously be pointless to sacrifice an old constitution

for a new one if we end,up more fragmented and more divided than

we are at pres~nt. At this early stage in the process of constitu=

tional change the signs are definitely not promising. Among the

White electorate it is quite clear from surveys that the Government
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enjoys less support than it did for the 1979 Constitution Bill.

In the meantime a split in the ruling National Party has taken

place and White politics is more fragmented and less united than

it was in 1979. If we look at the total political spectrum,

including Coloureds, Asians and Blacks, then it is obvious that

organisations and political movements in these different communities

in favour of the new constitution are outstripped by those organisa=

tions against it. In fact, those who have come out in favour of

the new constitution have done so with a great deal of qualification

and preconditions. This is true in particular of the Coloured

Labour Party which is regarded as the most prominent Coloured

political movement in favour of participating in the new constitution.

However, against the new constitution we have about 50 institutions

and organisations which enjoy considerable support in the various

communities, for example, the Methodist Church, the SA Catholic

Bishops Conference, the Federation of South African Women, the

Young Christian Students, the South African Council of Churches,

SABRA, the Transvaal Indian Council, the Natal Indian Council,

the Indian Reform Party, the Indian Democratic Party, the Muslim

Students' Association, the Islamic Council, the Muslim Judicial

Council, the Association of Management Committees, the Cape Teachers'

Professional Association, the Cape Areas Housing Action Committee,

the N.G. Sendingkerk, Inkatha, the SA Food and Canning Workers'

Union, the General Workers' Union, etc., etc.

In short, it would appear that the new constitution has increased

the momentum of polarization between White and Black, between

White and White, between Black and Black, and between Coloured and

Coloured. Definitely not a very promising sign for the legitimacy

of this new constitution.



- 5 -

The second question is : "Does the constitution have the potential

to resolve or generate conflict at a higher level than the existing

one?" This does not simply depend on one's point of view or on

one's value commitments alone. In order to know whether this

question can be answered in the affirmative or the negative, one

has to find out what the issues of conflict are in our society.

\ Research has shown quite clearly that amongst the Coloureds and

Indians alone, two laws which are on our Statute Books lie at the

heart of many of their frustrations and anger, namely the

Population Registration Act and the Group Areas Act. Even

a cursory reading of the Constitution Bill makes it clear that

both these laws are built into the working of the new constitution.

In fact, the Population Registration Act is a precondition for

the tricameral system to become operative. Therefore it would

seem that' the new constitution has built into itself some of the

very conflict which it is supposed to resolve. Again, not a very

promising sign.

The third question is : "Does the new constitution include or

exclude key groups in society from participating in it?" This

question has unleashed a great deal of debate. One argument is

that at least Coloureds and Asians are being included whereas

they were previously excluded from participating in the constitution.

Obviously to the extent that a constitution does exclude key groups

in society ftom participating in government and the political

process, it must lose legitimacy and experience a crisis in this

regard. Therefore it is argued, because Coloureds and Asians are

included, at least this could be seen as some kind of step in the
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right direction. However, a study of the Constitution Bill as

well as the speeches made by Cabinet Ministers justifying the new

constitution, makes it quite clear that the price that is being

asked for Coloured and Asian inclusion is the permanent constitu=

tional exclusion of Blacks - the largest group in our society.

It is therefore no surprise that Black leaders, of all shades o£

political opinion and in different spheres of our sociêty, have

come out with unqualified condemnation of the new constitution.

The' latest example we have had of course is the Round Table

Conference between Chief Gatsha Buthelezi and other homeland

leaders, including President Kaiser Matanzima of the Transkei,

where they tried to devise a common strategy to fight the new

constitution. What is the point of constitutional change that

brings about limi ted, and I stress the word "limited", Coloured

and Asian support at the cost of increased Black alienation and

polarization?

The manner in which the above three questions are going to be

answered over the next couple of months will clearly determine

whether the new cohstitution is going to enjoy more legitimacy

than the present one. And I believe that the signs are not very

promising.

A very important reason why I think such pessimism is justified

.must be related to the manner in which the new constitution of

the Government has been created. They devised it themselves, had

it approved at their party congresses and then presented the final

package to South Africa. What we see now, as far as constitutional
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change is concerned, is the marketirig of a finished package deal

rather than the construction of a joint package through the

participation of all the groups who are going to be subjected

to the constitution. In this manner a fundamental error was

committed at the outset of constitutional change which, in a

manner of speaking, has built in a crisis of legitimacy into

the whole process of constitutional development.

The Government appears to have forgotten a very simple dictum

as far as a constitution is concerned : if a constitution hopes

to bring about support and co-operation amongst groups, then

groups must co-operate in and support the creation of a new

constitution.

A governing party can ignore or even forget this lesson, but

when it does so, not only the governing party, but the country

will pay the price and will pay dearly.
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