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conr e to the Roman-Dutch law. Failing authority in thaJ. 
Sy tern of juri:-;prudence, we mu. t fall back on the Human 
law, upon which that juri:-;pruuence i~ ba~ed, and if that like­
wi ·e be silent we mu. t decide according to general principle. 
On behalf of the appellant it ha been argued that by Hllman­
Dntch law a ma-ter i lin.hle for the acts of his ~erntnt, com­
mittted in the cour~c of the ~en·ant's employment, and that no 
exception exi t , exempting the ma>;ter from liability, wht'l'e 
injury ha, been can ·eu to a ~:ervant by hi, fellow S.!t'\'aut, 
while canying out a common employm ut, ot· di~clnt·gitw !t 
eomm•m duty. It was vet·y ably c . .mtenued by Mr. \\'t·:- ·L·ls, 
for the appellant, that the onn.~, of e.·tablishing the cxi~t<•nce 
of the alleged <•xception in our law, n·~b with tlw re-;pondent, 
a.nd that in the ab.·Pnce of any appt·ond authority to tlmt 
effect, the learned. J ndge in the Court below was not ju~titie<l 
in following the rule of the English cummou law, antl so in­
troducing a foreign ll•gal principle. unknown to our juri ·pt·u­
dence. 

Grotiu~, in hi: Iufrutlnclion (H. :3, r·/1. 1, ~ :3 ~).ay.·, that 
a ma~ter i · not bnunu lJy the act of hi~ <.lome. tic ~ernmts, 
except where .·uch has been Pxpre:-. l.v provi1h•d by ~tatute, 
and, inCh. :3 . ~ , he adds that a uta ter IS only liable in ge­
neral for the \\"l'Ullg" ·of hi.· :crvaut, to tlw extl•nt of tl~t• lattl'r': 
unpaid wages. \';~~1 der Kec;o;.· ·l (Th. 17 ), in hiscOlllllll'Utary 
on thi: pas~ag<' in Grotiu", observes that rua. tPt'., who h:we 
not been hcnl'fitetl therelH·, are not a. a rule bound lJy the 
delict: of thcit· dome:-tic o;. hired. ~ervant:, CJllllltitte<l t;t the 
di!:'charge of theit· duty. They are, hm\T\"l't', liabll' when•, in 
a work requiring .·kill, the set·vauts have :-;lwwn thetn~eh·cs 
unskilful. lt H·ems to m • that the rule is .·ontl•wltat ob:-cnrl'ly 
and too narrowly :-tated her<', a111l lhat C'uil•f ,J nstin·, 'elwr •r 
(ad flt'td. :3, 1, :31} ha appruadtl•<lnl·arer tltl' tntth whPu lte 
'ays, "nrotiu. rightly l'l.'lll.ll'ks that master: arc not liable 
for· the act. of tlleir. Pr\'aut: tiJ a greater extent tha11 thPir 
wage:-. But thP ma:,.ter:- will Lo li'able lor tlw whole, whpn 
thm· ha\·e <·xpre,.;~ly t>ntru. ted -.ome s ·rvice to theit· maua"l'­
mc•{J, and tlH'. ernlllt · ha\·e through tlwit· 11 •gligL'uc · thl·t·ciu 
can,ed any c1amatre. (lJnuuu 111111ut ad f't~llrl. :)!l, ·1, 1. I, 11. 

G.) .Aud thi~ i. hy uo mpaJJ. uujn,;t, be ·ut.<' they l'oult! lmve 
. ,.[,·c •d mot'l' car· ul :- n·uut,.;. Ltkewi::. • by l'lut'lll/ of the 
1 'tate of llolland, kl·c•per:- of tltl• dowu arl' linble fot· th ir 
. enauts if tltev haw latd p j,..ou in the 1lown. ,or ltnn• killc<l 
tht.> <lO!.!-' of an~·uue l'utitlPJ to a fr' · t•ight uf tlH• eh. ·e. Iu 
a imil'Ur wav bk•acltt·r,. ar · linhll• for the act of tlll'ir <·hild­
ren anu ,.;cr~ant ·, w\H'lll'\'et· the latkr do anythillg" l'Olllmry 
to the law with r •;;pect. to uleacltitw ( J'wl. !1, tit. l). But 
thi: iu my opinion mu.t h~ taken to rd(•r to th · ue<rli_.rent. or 
carele:> · act of the ~;en·aut, in much a· the ma tet· could 
have employed morP careful •n·aut ·,hut not if th • act. b 



wilful,* in which case the ma ter i .. not liable to make com­
ptmsation, hut eau e ·cape liability by lcaYin(J' the :<ervant to 
undergo the punishment, for everyone mu t . uffer for hi: own 
wrong." Brunncmann, in the pas ·age referred to by chorer, 
~ay,, l~t l',r. ~ li'omili"' 5, colligif11r rfiam pro lilwl'i.~, pro Nerris 
mihi :<~ · l't'ir•JI{ £!1/1.~ ?IU' oliligari, si in ~(iicio, 'fltOtl ei: a lllf' com­
mi.,~l/111, r[,.[iurl'umf. Van L uwen in his ()ommentaric. (IJk. 
·1·, eh. :3!!, § :2), \ ' <wt (H, -t., : 10), Pothier (Obliqaf. ~ 121, 
'L3o), :1ncl uther writers likewi-.;e la.v down the general prin­
cipiP of a master's re. pouo..:ihility for the neg-lin·enCl' of hi. 
servants, actin<)' within the .-cope c,f their employment; hut 
clo not di:-;cn:s the po;;ition of the master, where one Sl'l'\·ant 
cause: injnry to another "cn·ant cngag- ·d in the :ame com­
mon l'lllployment. The Roman lawyers, too, appear not to 
have tr ated thi: preci:; point, for the proba blc rca-.on that 
in their day the tate of :ociety, owiu~ to the e. ·istcnc of 
slavcry, was different to our own, althon~h we can trac • the 
germ>~ of the modem cloctritH:' of the master' · liability to the 
PandPcts (11-, 7, 5, §§5 and 6). 'V e must con~cq nently ue­
cicle the qur. tion upon general principle; for althoug-h the 
argument, that the ouu.· of e ta.bh. hing- the exception in 
favour· of exempting the master from liability (in the ca:e of 
injmy sn tained by a fellow, ervant) re~teu on the defendant 
in th Court below, i ' fairly entitled to weiO'ht, ctill, on the 
othcr hand, it may be nrO"ed that the "'ilence of the Roman­
Dutch text writ r. cannot he taken a: conclu t\'e on the 
point. Mr. Justic de Kortc apparently followed the English 
common law, and it will be auvisable to refer to ome of the 
leading English decision and. to con~ider the ground on 
which th exception re t . Before doing eO, hoWP\'Cr, it 
·· ems to me nece . ary to consider the general rule upon 
'':hich thi. exception ha. he n engrafted hy the ca.;:e law of 
Englancl and America. 

It i. !'aid by Mr. Beven in hi very full and able tn:ati e 
on Nt·yliy' urP- ( Bk. I, pt. 3, eh. ·l) that there i · no O'Cneral 
rull•, that make: one man liabl• for the ne!l']i<rence of another. 
'l'hc rul is the other way, culpo ft•wf ,,uo.~ aul'/orcs fa11f11m, 
and the liability ot a ma~t r to third. JWr:<on ·,for the wrong­
fu 1 acts of hi. !' rvant., i it·t'lf an exct>ption to thi.- rulf•. In 
t~ris vi w he is support •d by Lord Bmmwl'll and. Lord Ju:­
bc Brett, in their evidence gi\· n before the Parliamt>nt.'\ry 

ommittee in 1 77 on mploycr 'liability for injuri •:-; to their 
s rvant · (Q. 1100, Q. Hl:31). But b thi. a~ it ma., it i. clear 
from th authoriti ' that, ·iucc the tim of Charle II. 
(Jfir.lwel v. All~-stn:e. 2. Lt·vinz.), or, a~ ha, been. u}?g t d 
(on the authority of N .. y'N J[a io1.·, c. ·H) from the time of 
Charlc I., the master' liability to .-trang r for th' n gli-
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gent acts of his erv::mtt' wa. recogni ed iu Euglitih law. 'l'hc 
ground o£ his liability ha been generally rested ou the 
maxims qui facit pu afiun~ fncit pilr .sP, and rr·.~pondeat 
supflrior. But this is only partially true. « 'l'hc doctrine 
qui fac£t per al i 11m feu· it pt·r .~P. ccrta.iuly applies, where the 
ervant doe what hi ma:tE'r hn or·dered him to do. If, 

therefore, the ma ter ha ordered hi. servant to dri,·e un­
trained horses in a crowded treet, then q••i .frrrit per n.liuoL 
facif JWI' .~e-it is the , n.mc a it lw Jid it himself. If a mastet· 
saw that his coachman was drunk, and eut him ont to drtve 
his carriage, I should say 'you are liable fot· that, fot· he i~ 
doing the very thing under the circumstances which yon told 
him to do.' But the case supposed alway , and in wbich the 
ma ter i made liable, is where the. en-ant is doing, not what 
his ma:ter wi, hed him to do, but exaetly whnt hi · ma tet· 
would tell him not to do, if be hnd any oppot·tuuity; and to 
my mind fhe maxim then doe uot properly apply." (Per 
Brett, L.J., Q. 1920.) o, in the ame way, the maxim 
Tesponrleat Sll[l'' l'ior simply expre .·es in , ucciuct form the 
fact of the master'. liability, and doe. not as ign any reason 
for it. Professor Pollock, in his FJ.·say.~ on .TurisprndPnre, 
No. 5, ha. very ::;kilfnlly argued out the tru rem:on for the 
rule, and hi. rema-rk. may aptly be ummed np in the 
languarre of Chief J u.·tice 'haw in Fuwel\';; ea, e, to which 
I will have occa ion to refer more fully later ou. "'l'hi~ rule 
i obviou Jy founded Oil the grc•at pt•incip\, of Rocin,\ Uuty, 
that e·;ery man in the management of hi· own affair , 
whether by him ·elf or by hi,; agent ot· :-;cn·ants, :-;hall . o 
conduct them, aH not to injure another; and i£ he dot>s not, 
and another thereby su tainH Ja.mag<>, heshtll auswer fot· it.'' 
It i thereforP not surpri:>in:.r that tbi · pt·inciple of a ma:ter'R 
liability for the acts of his senaut.· within the scope of their 
ervice-a development of tb ·· Roman law doctrine (Dig. 41-, 

7, l. ::i, ~: 5, u), i" recognized not merely in Ut·l•at Britain 
and America, hnt :tiRo in tho .Jmi.·prndence of most ci,·ilizc<l 
countries, incluuin~ our own • 'tate. It: genPral recognition 
i it be.t claim to being founucd in 1-'0und policy and jn tice, 
althouO'h Lord Brarnwell an<l Lonl Jn tice Brett iuclin to 
the contrary opinion. 

Ha\·iug now .tat d the gencrn.l I'Ulc of the hn!!li.·h 
and American comrnon hw, and tltP l'l'lt ·on for it· Pxi -t­
enc , I comP uext to tlw •xeeption engTnftetl upmt that 
rule, vil'.., that tlu•ma.ter, althon!.('h liable to third partiP ·, i · 
not liable to hi: sermnt. or worklllan, for an injury liU."tain •d 
throuO'h the 11e~lig-ence of a. fellow . crva.nt or WIJI'kman, in 
the exercis<> of their common set·vice, 01' Pmployllleut. 'I lw 
ma t~'r i~ of c urse bomHl t() use due care iu the :oh•eti(lll of 
hi ervant:, and to furui ·h propet· tackle and machinery. 
If he neg1ect either of these dutit>. h' will be liable. 1 'o will 



7 

he be liable, where th . ervant injured wa~ not engaged in a 
common employment wilh the fellow >-en·nut cau .. ing the 
injury, bnt encragcd iu an altog th 1' di. tinct department of 
dut.v. (Pe,· Lntd C'hrl111.~{ord, [,, C. Bnrlun'.~ Ilill Conl u. c .. 
lricG~tirl• , 4, J11r. N.?., 77;3.) F'or instance, if a man' . coach~ 
man were to drive ov&r hi: gamekeeper, the ma. ter would be 
ju. t a>; responsible as if the c achman had driven 0\'er a 
stanger. (Pe,· Lol'tl Crnnworth, L.C., ]Jarton'.· Hill Coal Go. 
vs. Rr-1'd, .J., .T11r. :V .• . , 771.) }Inch objection ha. from time to 
time b en taken to th~ ex:pt·e ··ion c:o11wton Plltpl•'!f"Wtl (L.Q. 
R view, vol.l, p. 221), and }fr. Jo;;ephBrown, Q.C., ha 
gone the length of sa,ying- that it i· an expre,.:. ion incapable 

·of definition. (Parlm. Cum., 1 76, Q. ,)Q2.) 'l'o give a pr ci.;e 
definition, which will b applic~tble to every ca<:e that may 
occur, may be next to impo. ible; but that is no objection to 
the use of the tenus in the a bseuce of :-;omt'thin~ better. As 
well might w object to the word adunl jmucl, or liLOierinl 
mi.~re,lrrscntllfion, becau:.;e of the difficulty, if not danger, of 
giving au exact definition thereof. The difficulty sugge.ted 
ha. ari.·eu, not so much ft-om the u .. e of the expre>'. ion 
common cutploynu•nf, as from it.· mo t uure:t. onable applica­
tion aucl exten. ion by diff rent Judges to wholly di. tinct 
department~ of duty, and to per~on in entirely different 
grades of . en·ice, under a common ma-ter or employer. Thi. 
wi.ll .· uffil'iently appear from an e.·amination of the d ciued 
ea. e.. The mer fact of the en·ant injured aod the :er>llnt 
injlll·ing being fellow ~:;erntuts-i. c., having the :ame ma:ter, 
i not enough to exempt the ma.;tcr ft-01v liabilit ·. It mu t 
be .·hewn (as we haYe -:pen) tha the SPr\-i.ce, which each 
servant performed, wnl' in . ornc way connected, or that they 
wcr employed on what the law COJJ.;ider · the ·ame work ot• 
dcpartnwnt of duty. Thi. f,>r practical purpo:-c ' L well 

uuncrh P.'JH't': . e<l hy the worll.· t'OII!IItfJI• 111lployuHnf, which 
are n: d in >-l'\' raJ of th~ deci--ion , : n<l h,\' the llon--e of 
Lord· in the B;u·tou' . Hill collil't·y ea ·e ·;hut the inl'on!!"rnon · 
and nn. ati:fal·t JI'Y npplieation of the tt•nn hy the \·ari u.· 
court · lecl t 1 the:> mo.t uuju t r . ult:. For in tauce, cO?IWIOil 

('IILJ>lii!J11111!f ha: bt'L'Il h Id to inclnclL• tlr • l'nrrine driv r of a 
trnin and the .'wi chman on a railwav; the mnn. "'r f ; 
1ucif •r fadory with n hoy engagt><l ther •in ; a carp ut t' 

employed in mending th• roof of a railwa · --tation and . om 
port r: 1-'hiftin•~ nn cngin'; a r. ilway lahont·er and :m in p c­
tor; a miner and the matJ<wt•r of the pit. Whl'n thi tm­
l'ea onable judicial con--trn •tiou hnd rc~chc:>d i . h i!!ht ln· 
th dcci ·im; of the Huu:c of Lonl. in lrif.wm ,. . trry. 
(D. R., 1, • '£'. Apjl.} it wn ind d. time for th • Ll O'j latnr t 
"tep in and rectify thi: jllllrrp-mad' law. lt ha· he 11 w ll 
ob: rv d "that in TVilJWI~ ' .. )[ rry th' llou ·e f L rd · 
threw away a O'reat opportunity of improvinO' th la ·. ' 



(L. Q. Review, vol. 1, 2 3.) Henc the n.ppointm(•nt of a. 
Parliamentary Committee iu 1 71J-77 and the .ub equeut 
pa · ing of the Employer~' Liabilitr Act. 

The fir t En~rli..:h casl', which is generally ::-nppu,-etl to have 
introduced the exception I am cou,-idering, is J>,.i, ·dlry vs. 
Pwf,·r (3 ~1. and W., 1,) decitled in 1 :37. Gp tu that date, 
according- to Lord ~\.binger, O.B., who <lPlin~t·t•<l tlw jnda­
mcut of the Court, there exist •tluo prert•dent for an action 
by a scryaut ng-ain~t :1 master or injury susrainetl under 
the followin<r circum tance.· :-The plaintilf, a :::t·rvant of 
the defendant, was l1y him tlin•cted to go with a Yan he­
lunging to tlH' c1efemlaut, in which "·ere certain goods carried 
for hire and dt·i,·eu ll\- another of hi· :-<en·ants. 'l'ho declara­
tion :,;et f01·th that witile in pnrsttam:e of such dir<.:ctiou the 
plaintiff was being <.:onveyed by the aid van (it hl'ing the 
duty of the defendant to nse tlne care that tlH' \'an shonlt1 be 
inn. propet· . t:tte of repait· and should not bt• O\·erluadcd. ancl 
that the plaintiff ~hould be safely carripd thereby), the van 
gave way aud ht·oke down, whereby the plaintiff': thigh was 
injured. The Court held the action not maiutainablc, pre­
sumably on the ground that tlw plaintiff had ampl • opportu­
nity of jndtrin~r of the ovedoaue!l alHl nm;afe ~tate of the van, 
and ought, tht·reforP, fairly to he prt-. umcd a, having with 
hi· eye. open taken that ri k npon himc;:elf. Por, a.· put by 
Lord Abinget·, (( 'l'Le servant i: not bonnet to ri:k hi" afety 
in the ervice of hi ma ter, and may, if he think: fit, decline 
any ~ervice in which he rea>~onably apprehend~ injury to him­
·el£." The judO'meut itllelf ha been variously explained by 
ub eqnent Judge:, but I venture to think this i: the true 

interpretation of it, and that thu. under;;tood, the decision 
may be ju tificd on the ground of volmti IWII ji I i11j nrin. It 
i at any rate no d irccf authority for the non-liability of the 
master, where injury ha: been eau ·ed by one fellow en·ant 
to another in the conr e of a common employment; although 
in , ub:eqnent cases the Court· ha Ye a:. el'tcd that it is. 'l'he 
rea onina of Lord Abiuger in I'rieMtf, y v ·. Fotd, ,. has, how­
ever, not without rea on, bt•en ad,·erscly critici ·ed b foro the 
P arliament::try Corn mitt e (Q. 2 2-3, Q. Hl9U). The fir -t 
actual deci ·ion, e.·ta.bli hing the exl'cption in f:n-our of the 
ma ·ter, was pronounced by the , 'uprem' Court of nuth Car­
olina, in 1 11 (JlcKr·nzie v:. Golrlic). There th' fireman of 
a railway enaine wa injured by the C'nginc-dt·ivct·. The 
Court eem: to have held that both wer' euga ,.ed for the at­
tainment of a common object, and henc the Company wa 
not liable to one of them for the conduct of the other. (.!. 
Guthrie /'mith on lh1' Law of /Jamagr8, '211d rd., p. :339-1 ). 
The next ea ·e i al o an American deci ·ion-Z•'arwd/ v.:. The 
Bo ton Railtl'(l!J Cv. , which occurred in 1 4~. There au engine­
driver wa iniurcd by the fault of n. poiut:mmn, and. Chief 



Ju ·tice Shnw of the npreme Court of 1\Ia '<;achn. etts, in a 
jmlgmeut, which hru :-;iut·e become histUJ·ic, and is the fountain 
head of all the later deci,ion· (G. r r llr.rit w, rol. 1, 2:W), m led 
that the C:umpauy, that i: the employe,·, wn: not liable, bccau, e 
the eng-ine-driver mn .t b ·taken to lHn·e implicdl.1· contl'acted 
that hv would 1'1111 all thP or<linan· risk~ of the ~en·icc; of 
which carPiessue~: on the p:u·t of a· fell ow workman, eug-a~ed 
on tlw same Sl'l'l'i<.:l', wa~ rJIW. .At length the C:onrt of Ex­
c1ICqm•r in l·~uglaud, in the yt•at· .1 00, in two ca. ·e. which 
were d 'Ci<kd on tht· . ame day (llufchitt. 'Oil v:. )'ul'k .:.\~, tC­
CCI8ff,. rwtl Br•rwick Rail coy ( 'o., ami Jriyuwn• \'s . .Trl!l , :j E.c. 
8. CC. 1 J, .T" r. :37), laid down tlll' law as Jll'CYiou . ly enunciated 
by • 'haw, U. J., ill Farwcll',; <:<LP. In ll ntchinson's ea-.e, a 
~ervaut ~n the employ of a railway company, while pruceeditw 
m the d1:;charge of his dut~· in a train bcluugin!.! to th!.! Com­
pany, was killed by a culli. ion h •tween it and anotlwr train 
belongiuD" to the s'lme Comp·tny. 'l'be C:ourt, Ctll'iou:sly 
enough, thought the ca"c undistingui-.hable ft·om that of 
Pril'.~tlr ·y vs. l•'owfa. 'l'he "et·vant injured, auJ the set·\·aut 
cau.:-ing the iujnry, although in diffet'ent trains, we1·e con­
. idered to be fellow . enant. en~a<,.ed in a common . en·ice. 
Alder. oo, B., iu delivering the judgment of the Conn, aiu, 
'' 'l'he principle is that a ·ervaut, when he engages to "erv a 
master, undertake· as between him and his master, to J'uu all 
the ordinary risk of the sen·ice, and thi · include the ri k 
of negligence on the part of a fellow l'et·vant, whene\·er he is 
acting in disch, rge of hi duty as setTaut of him who i:; the 
common ma:ter of both." 'l'he . ubject firt en!ro.O'ed the at­
tention of the Hou. e of Lords in 1 5o, in what are known as 
the Bartou's Hill C:ollit>ry Case· ( t .!tu· .... Y. , '. 367, :37:2). In 
the case of R1·id, at pao-e 769, Lord Cranworth, h C., aftel' 
cuu~idering the liahilitr of a ma:";tet· fot' the negligence of hi 
·en·aut ·to ·trangers, and resting that liability on the maxim , 
qni frrcit per al i u m Jitcit }IU' .·e, and. n:.~prmdt·at .~u }Jetior, i. I'., 
the ncgligencp of the et·vant is the ne•,.ligence of the ma. ter, 
proceed.· a· follows : "But do tlw ame principle: apply to 
the case of a workman injured by the want of care of a fellow 
workman, engaged together in tlw ~ame work? I think not. 
\Vhcn the workman contmct: to do work of any particular 
:ort, he know-:, o1· ought to ku<Jw, to what ri~ks he i · c.·po.­
ing himself; h(• know:, if such U<' th' nature of th • ri:k, that 
want of care on the part of a f ·ll•Jw workman may be inju~ 
rious ot• fatal to him, aucl that acrain.t uch waut of care hi 
employer cannot by any possibility protect him. If nch 
want of c, re . houid oc nt', anJ evil i th • r suit, he cannot 
say that he doe;; not know whether the ma.ter or tha · n·; nt 
wa. to blame; he know that th Llam wa · wholly that of 
the ervant; he c:mnot -.ay that the ma t •r u ed not ha ye en­
gaged in the work at all, for he wa party to it.' b ing und r· 
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tc'Lken. Principle, thet·eforC', .-eems to me opposed to the 
doctrin" that responsibility of a ma. ter, for ill cou~eqtH'nce of 
his "Prvaut's c·trele:~up;;:, i;; applicn.hlc to a, Jemaud IIL:ule hy a 
fellow wm·kmrtn in rc.·ped of Pvil r~:ultin~ ft·om the c tt•eles~­
ne: · (_)f :t ft>llow workmtn when Png<t"ed in a CJmmcm work." 
Lord Cmnwnrth at the encl of his jud~m ut refers with ap­
proval to thl' dt'cision of "'haw, C. J., in Farwell's <"t'ie, who, 
as alreacl_v ohsen·ed, likPwise pnts the master's pxemption 
from liability upon the doctrine CJf an imJJfiNl ,.o,tfrlld be­
tween tlw mn. ter aucl :-etTant. In Jfdi11itt.'.~ ca;;L', at p<tge 
77'2, Lord Chelm.·forc1, L. C., with the• concnt•t•ence of Lord 
Brongham, adopt: thl' viL'W t;tkl'n by I ,m·,l Cranworth in the 
cast' of Jt,•id .More rc•c •ntly m 1 u , the same cpw:tiou en­
gaged the attention of th" II lll:e of I.nnls in H"ilsrm \" · . 
.lluty (L. R I, .'c. App.) In that <"t ·e l1cml Caims, J1. C., 
thu deliver·ed him:elf. "Bntwhat the ma~ter is, in myopini•m, 
bonnd to hi 0 l'et·vau to clo, in tlw t'\·ent of hi: not per ·onally 
superintending ancl 1lirPctiu~ the wot·k, is to elc•ct propet· 
ancl compPtent pl'l'SOtH to <l•> so, a.nd to furnish thPm with 
adeqnatc tll"tt •ria[..; nurl t·esont·c •: for the work. \\rh1•n he 
hns dDllt: thi. he ha:, iu my opinion, clmH• all that he i" bonncl 
to do. And if the pt>t·:on. :o ·e\ectt'd n.rc gnilt.v of nPglig-Pnce 
this i..; not the nc>~ligcncp of the m:1:ter; and if an acciclent 
occurs o a workman to-clay in consecptt>nce of the Ul•gl igence 
of another workmnu, :<kilfnl aud COlllJl!'tPnt, who wa: tot·mcl'ly, 
but is no longer in the employment ot the master, the ma·ter 
i., in my opinion, not liahlP, nlthottO'h tlw two workmr·n eau 
not technicallv hl' dl'scrib cl as fpllow workmen. .\.. wa · 
aid in the c;vc of 'P.,rrrnd v:-:. 11 eiJI1, ncgligPnce canrwt 

exi:<t if the um:tet· does hi· ~.wst to employ eompctPnt Jll't"sott.•; 
he c:tnnot wanant the comp •tency of hi .. · rntnt ." 

'udt i the Eng]i,h ca:c·-law on the snbjt•ct. Ought it to 
be appliecl in the jl"C>'<'nt c·a · ~ 'l'hc an. W!'t" to thi 0 mn t 
depend on thP fHt·tht't" que,tion, whcth!'t' th<' non-liability uf 
a ma. t •r to hi: setTaut in thL• case of injury :ustainc!l thrmwh 
the ueg-li~<·nce of a fPllnw s ·rvaut i: soHlld in pt·in..:iplo or not? 
\Yitb !!l"lat r '"ped for th<.· Pmineut men to who·n I h:tvo 
refcrrt•d, I cannot ;,clnnt the . onn<hH•:-s of tltL' vi"w pro­
pouml~:<l by them. 'J heir rea-<onin.r cloe" not eany Cotl\"ie ton 
to th rnincl. If we n•fet• to V oPt (!l, ~. 10,) to 'ehor •t· and 
Pothier, we• fintl that they plaCL• thl' n•. prm. ibility tJf thP 
ma ·ter to thin] p;trtit>:, or "trangt•t· .... , for the torts of hi.· 
servant: upon the same gt·otnHl a: do the Enali. h lawyer .. 
Quoud. rang-er· th uP:.rlig- nee of tlw •n·aut, acting in hi 
ma. t •r'. lm"ine::, is the rwglig-ence of th' mn,ter; but when 
it i" a" rvaut, C'n!..("ag-ed ahont tlw ."ttnc employmt''lt or the 
ame common object as hi. fellow . cn·an , who i: injun•d hy 

the negli"l'llCP of till' latter, hen, ac •cmlnw to the Engli:h 
JudO' • , it i. uot the ne!!liorenc • of the ma ter, and th • m le 
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Tt'HJ){)Htleat supl'l·ior, we nr told, has no npplicatiou. \Vhy 
not? Ht·canse it is id there i. an imJdi tl contract on the 
part of the servant that he take.· upon him ·elf the risk of 
injury throu~h the neglig-ence of hi.' fello'v .·en·ant, and he 
muRt bo held to have tacitly a;rreed that, in the event of such 
injury, he hall have no ·!aim upon tlw ma:-ter, whn 1loe: nut 
warrant the competen y of his set·vant:-. • \m· the mn. ter 
does not Jwcessarily warrant the t'•Hnpetpm•y of hi: s •t·vant' 
to stranger,;, a.nd yPt i" liable for the t"C'"'lllt of hi· s •n·aut's 
negligence to them. In the rea:on for 1 hi. plain comm n 
sense rule the element. o warranty has un plac>-the rule 
re ts on other gronnd..;. Hence to a·. crt, a..; L •rei Ca'irn: 
doef:l, that be('anse a ma:tpr doe. uot warm ut th<' eompl'tcncy 
of hi st•n•a.nts, therefore he is !'Ot liabl to a sen·an f Jr in­
jury caHs<>d by the twgligt•nce uf a. fellow "l!rmnt, i · 11 ·ith r 
logical nor convincinrr. Bnt, sav: l...onl 0ranworth, the ,.., . 
workman know to what ri ... k: he is t'.·pu:-in)! him ... 1£-hc 
know: that want of care on tlw part of a ft>llow workman 
may be injurious or fatal to him, an<l that :wainst that ri:k 
his ma.stct· cannot by any po:~ibility prot •et him. and con­
sequt>ntly the workman, m· ,'ervant, mu. t he nwlt•rstood to 
have tak<•n tlmt risk up m him,elf. It may lw c mct>ded thnt 
if, from the nature of the employment, tlwrc i.: a certain 
amount of well- known ri:k incident to, or connect •d with, 
the ca1·:-ying out of uch employnwnt-.. y., the hm·l'ting- of a 
boiler in an engine houl'P, or of a lamp in a mine, or an ex­
plo ion in a gunpowder factory, and :o on, where no nne i. 
appan•ntly tv blame-the :en·ant or workman may fairly he 
suppo:<•d to have agn·ed to undertakt> that ri:k. But thi 
doe, not, or net>d not, include the risk of the hoilet·, or], mp, 
bur tin/!, or the t•xplo ion uccurnn!! throul!h the JH•gli<rence 
of a fellow workman. If the ma ·ter i · hound to pro et 
strangt'''' a~.raim:t th' u£'glicrencc <Jf hi: n·ant', be u e 
he is c nsidPt't>d able to do so hy the s leetion of p1·oper . r­
vants, why l'lwnld f!e not IJ • undet· the me obli!,'1ltion when 
a fellow · •rnu.t is mjur d hy ueh n 3li r n e? \\.,.hat ju i­
fica.tivn can ther • he in pr·iucipl • f0r •x mp iog the rn·1 r 
from liability in till' lattt'l' ea· ? I '"ill <fUOt • one illu. tra­
tion, " , "uppo ... ing a bt icklay<'r o1· a pia t •rcr ne rligently I •t. 
drop 1\ pail full of tuff fr m a · ffold o\·er a publi · fo t­
way, and hit a l5trau~Pr and a f•ll w workman who are 
sitting Kt uimwr togPtliC'r nnd I'll • th, I nnot find any 
rea on why the l'tnployc.•r honld he lillbl • forth • iujnry o 
the onl', and 11 t for th • injury to tlw th •r, '1\ h t' n 1 h • 
law 8tand , he is liahl • t th~ trang r, and h~ i not li bl 
to thP workman, even though th · w01·kmnn, wlw i injnr· ri, 
i Tl>ally Pngaged in a totally ditt ren aud quite ind •peud nt 
part of the work from the r upon wluch the n gliEC nt 
workman wa employed, and could not hy any p ibility 
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knnw anything about thc likclihootl of hiR bt·ing injnr d 
through thn.t man" (Parlm. Uom. I iG, Q. 1.):30). lf tho 
CITant or mHkman mn>'t he lwld to have hken th" ri.·k uf 

injury, resulting hom the lll'l.digeHCl' of a ft>llow servant, 
upon him-.;clf, atlll . n Pxcmptingo the mastet· f1·om n•. pon:i­
bility, then he ;;honltl Pcptall.~· he held as h:win!!, hy tho 
mHlE'rtakin!..(' of tlw ri>'k, fret•tl tlw I'PIIow spn·ant, guilty of 
tlw lll'"licrL'IH'(', f1·om thP l'tlll' ' fjiH'llt't' 'i thl'l'l'uf. But .'lleh i.· 
nnt thP l'<l ' <'. 'l'IH• >'l'I'\'Hilt gnilly of tlu n••gli!..('< ' liCl' i;; tht·ough­
Ollt atlntittecl to be nlwn.p; liable to th · .·ct·vnnt iujnn•d thet·e­
h,\·. Chil'f B;u·on Polltwk in!le ·<1, in tntfh ·ofr• vs. 8i1111lt•y 
(I, 11. & . ·. wa.' boltl PIHHlgh to as;;PI't that mw '-'t'I'Vant 
cannot lll:tintain an action ag:tin--t anothPt' for lll'O'li­

geuc' protlucin•r injnr.\· while en!,!<I!!P<l in thL'i1· common 
employment. It i>', howo·n•r, oh\·it,n. that thl' actual wroug­
tloer, o1· tlw party gnilt.v of negligt•nt'l', unt.·t ahYnys be liable. 
'1 he dictum of the lcarue<l 'hid HMun ha: ncvct· Ul'Cil a<loptcd 
in England, and tlw autlwritic:-: are all the ut her way. , 'o, 
likl'wise, the American ea<' of Alhrn v,.; . .ftJijllith (I 50), 
which ,·auctioned the dictum f'l•fl•ned to, has bet•n expressly 
0\'Cl'l'Uied. (f'id. B··veu on .:.V~yliy•' lll' t ', ldi. l, p1. 3, l'h. L i11jin; 
:2. E.~pina.~s•: .\'isi ['rill", l'dit. I L~, Jl.l07; rf Vur•fl~·S,·Iwrn, 
11l1i cif. LNm arl art. 110:) ~~( flu IJ,tf,·lt Uotlr·, N. ;) and 7. 
lJallo::, .fur. fifJI., ~ 1.):.30, 1:111. :3!1. To >eck to justify the in­
troduction of thi ,· exception tu thl' g-Pncral rule of a master's 
liability for the act: of hi· :crmnt:-;, by r •ferriug it to a so­
caller} iw11!ir•d contract, i.· a. purely at·bitt·a.ry proct•edint~, and 
contrary to all ,·ound principle. "The master (•;ays 'hief 
Ju ticc 'haw) is not exempt from liability bccau,.;e the er­
vant ha, better mean: of pt·oviding for his safety, wlwn he is 
employe<l in immediate comH'ction with those fmm who e 
ncc~ligeuce he might :uffer, hut bt•can,.;e the im]llil'll contract 
of the ma.'ter does not cxtt•ud tu indemnify the :ervant 
aQ'ain:t the negligence uf any one hut himself; antl he i · not 
liable in tort, a for the ne•rlig- nco of hi.· :cn·ant, bec.1.n o 
the per ·on :ufft>ring <loc: no 'tand toward.' him in the r •la.­
tion of a ~tr:mget·, but i: Olll' who. right. are re<ru lated by 
contract, expres.· or implied." (l•'arwdl'.~ Ctt.w·, L. Q. Reuir>w, 
·rol. 1, p. 22 L.) 'Vith all deference, I mu. t olherVL' that this 
i a. pure pr-fifiu princijtii-a heggincr of the whole qu . tion. 
It i" a. mere a::umption to ,·ay that because of the implicrl 
contr:,ct the ma:tet· is not bouutl to indemnify his set·vant 
again;;t the ne rligence of hi: f llow . Prvant. , 'o, the state­
ment of the learned Chief J tdice that the ma. ter is not lia.ble 
in tort, bi'Cll/IW' the per:-;on sufferiucr does not ·tand towards 
him in the relation of a trang •r, amount. to a bare a·· rtion 
and no more. 'With equal riu·ht , nd ju:ticc, it may b :aid 
that the ma.ter is liable to the en·ant for the ads of his 
fellow er\·ant. engaged in the .·ame common ervice, becau e 



of an irupliNl coutmct LPtwt•l'n them to that pffect. It :eem. 
that this latter idea ha~ actually bct'll adnmced h\' :<OllJC COil­

tiuental lawy<•rs. Thu~, in a 1\~ltl' hy Proft·~~or i'ollcwk to a 
very ahlc article, ~uLsecpwntly incorp<JJ'ated in lai,.; hook on 
Tort.~, we n•nd: " M. , 'ainctPlt•l tt• of Brus~cb, and .I. 'a nzPt, 
of Lyon,;, differ ft·om tlw cutTt'nt \'it•w of Fn•taclt f'pPal·in•,. 
lawyt>r., aml agt'Pl' with ,'haw, .• )., :lllcl our Court..:, in 
rcft>rring- the whole matter to the contrad u ·twet•n the 
master and servant: Lut tht>\' ani\·c at the wilh•lv different 
rt• ·ult of holding tlu· ma tt•r ·u lllml, a~ au imzdi, d ·,,.r111 of tlw 
('OIIfrwf, to insure the :t•t·vant aguin t all aceitltmt · in the 
cour~e of the st•rvicc, and uot tlur! tu tht> ,.;t'\"\'ant's own fault 
or ri.~ major." (L. <J. H .,·icw, \'ol. 1, ~:!I.) .Utct· I had 
formetl tiH• vi~w of tlw unn·a..,onahlene~ t)f the L',·c ·ption, nnd 
thl' undt·:imbility of n•coaui~int! it in otll' jm·•~prmlellct~, which 
~uet·t>ly gn·p~ the gene..alrulc, anti had act d uu :uch ri 'W 

Ill t1te l'<l>'L' of .!uw.· v,;. Barodl .~· f'u. (*), Ul'ciJecl b~· me in 
the Circuit Uunt·t at .JohaunP·IIlll'!! in ~lay la,;t, 1 ha\·e been 
ahlt> to Jlrocut·P a copr of t ltl· Ht•pott of the E,·iJence taken 
by thl' Uonsl' of Cutll;llfllts Committt·t• on Employer·' Liability 
in 1 iu-77. lt is sati~facton· to find, frulll a pt•rusal of that 
report, that the couclu.-iun, a·t wlticlt [ haJ. at·nvt>d, i.- al:o 
shart•d bv ~ome Ewrli~h ltiW\'l'l's uf no mcau n•tmt •. Mr. 
Ilbt•rt, ~h. ·wri!!ht,~lllll Loni .) tU ice Hr •tt, han• giveu it a 
t1wir opininn that he ground. ach·, n · ·J fur tlw L' ·i.-tenc' of 
the exception arc untPual,lt•, and that tit • exception . houl.d 
Le eutin·ly aholishecl. I will IJIIOie a ft'W. p~:. a•rcs. "It 1: 

an cxcPptioll from a more g'l'll ·t·al rnlL•; 1t 1.· an auomaly; 
it i ·what H·llnan lawyer~ would call an iotl•·yrudia, aud a: 
such it. houlJ show t'~Llt~e for it: t•xi .. t~nce. lt i..: pC'culiar to 
l<~ngli . h law, antl to tlw law uf tht• Cuitt·J • 'tatcs, whil·h, in 
thi.- l't'"P •et, i ·borrowed from, :llltl ha:;l'tl ott the Eug-li~h law. 
It wa. intr•Hluced iuto tltr j,ugJi .. Jt law quit • re ·cntly, and 
without clu • tli~ctn;,.;ion or le:,ri IHti,·' authority. lt i~ .tid to 
he ha t l on tht• authority of a jucli ·ial deci,ion {l'ri ~a !J v:. 
Fou:.J,•I'}, lmt w hPn that del'i. ion i · t•. ·ntuiu ~tl, t h • ea. e u. u lly 
cill'J as the fir~t anth rit\· for tlll' rul · j, found on e.·amiua­
tiuu to l1 · un autlturit\' ·at nil, or n nil C\'eut · tlfJt to \..le 
an authority fot' tiH· mt;ch widPJ' pt·op itiun r •f rred t it.}) 
Ok fl/,rf, (/, !Jt:!; lvlt.i.) ."o, Lord .In til'C Bt'Ct 
(now Lure! 1<: lll't', .\I.H.), ~~~ , iultl' alir1, "l iHI\'(', th I' -

fort•, 1 thiuk, :-;!town th.tt th • pt·iucipl upon whi ·h thi · 



rule i founded i the pt·inciple of an impli"d contract. 
It i cithet· that or it i:-; upon the a· nmption that the 
·ervaot knew, or ought to have known, the ri k.· at tho time 
that he accepterl the employment. Now, with regard to 
it· being- an implied contract, my objt•ction to that i founded 
upon what I said before; it doe;; not .eem to me to come 
within the rule that all pet· ·ous of ordinary intelli<Yence 
mu8t a,sume that both the ma. ter and the ervant had that 
mattet· in their mind· at the titr.e they made the original con­
tract of .-ervice. It seems to me that the rule i;; founded 
upon an ert·oneons a snmption of fact. ~f,r vi~w is thi., that 
it i. impo~ ible to ~a.\' tndy that when a workman makes his 
contract of . en·ice with his ma ter, that Hcrvant ha in his 
mind the recollection, or the memory, that he may be injured 
by the negligence of a fellow ·ervant. lt i · not ti'Uc, in fact, 
and it cannot be ~aid that it is, and that, therefore, is not any 
gronnd upon which you ought to imply a . uppo ·ed agree­
ment on hi, part. If it is to he put on the ground that he 
knew at the time, of colli'>'C that mE'an;; that he knew, in fact, 
that mean.· that be remembt-rerl, iu fact; and, therefore, that 
bt·ing-.., .von to the . amP. point a: the otlwr. If it i: pnt. on 
the ground that he oug-ht to know, that, of cout·se, e\·erybody 
mu:t judge fot· themselve ·; but I cannot conceive that a 
ernmt, or a workman going into employ, ought to know 

that be ha.· to ruu tht> ri:k of the n gligcuce of a fellow 
. en·ant in the same employ, of whom he knows 1wthit1g, and 
nevE'J' will, probably, know anything nntil the accidt•nt hap­
pt·n~. I have, thet·efnrc, always thought that thi~ exception 
of n. maskr' · li:tbility fm the act of hi Cl'Vant, in respect of 
the injllt'Y donP by that ·etTant to another ~erTant, iK founded 
upon a wt·ong npplication of the prmciple of jmplicd con­
trnct" (Q. I H:W). En·n Lord Bramwell, who f:wonr:1 the 
reteution of the excl'ption, ~aw the nntenablenes of rc.ting 
it on the notion of an implit-rl contract, and iu turn ~ugl7eRted 
an nntenablP way out of the difficulty. "~ • ow the expre::ion 
that i:-; n~ed i. , I think. att unfortunate one, that i: to "ay, that 
a servant contract: that he will make ,no claim against tb • 
mn:-;tcr for injury done by the nPg-ligence of a follow. crvant. 
'l'he obvious difficulty in the way of that mode of e.xpre.-.·ing it 
is, that nPitbet· ma.-ter nor ::<t.•n·ant ('VL't' think of such a matter 
when they enter into the l'Plation of master n.ud set·nmt. But 
I think, if put in another way, it woulcl be ret~:onablc puough, 
that i,; to . ay, they e talJli ha relation hctw(•en tht•m, of which 
om• of the terms i. not, that the mastPr shall hl' liable for the 
ne<r]i;:rcnce of a fellow .· 'tTnut" (Q. 1103: 1 ii). But thi.' 
la~ t is rathet· a distinction in words, or in the mode of 
expre~..:ion, than a di. tincti n h1 principlc, fur the tcrm.­
of the relation mu~t be implied; ancl a: tho relation of 
ma.:ter and servant i e ·tahlishe1l hy coutraet, the term 
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thereof a1·e also implied by the contract. I ba\'P already 
commented on the deci:-<ion of Lord Cairns in Wi&on \'S. 

J[er·ry, and find that other. h:we> al. o E:xpm:1'ed them~eh·es 
a.' nnf'atisfied with the p1·inciple~ it lays down. (Q 2!)9-300; 
187u.) In England the feeling has recently g1·own in L'1Your 
of re tricting- the operation of the exception, and hence•, by the 
Employers' Liability Act, if injury is cau:cd to a workman, 
by reason of the negligence of auother workman ~tauding in 
authority over him, undPr the 1-ame common employer, the 
workman injured, or, in ea. e of his death, his legal rPpre eo. 
tative • hall have the same riO'ht of c mpensation and J'emedies . n 
agatn'lt the employe1·, a. if the workman had been a. tt·anger. 
'l'hc emplop'l' i:,, in other word,.;, held au;;werable for the act· 
of those of his ~en·ant:, who are in delegated authority under 
him. Legislation on thi .. nbject is ~till proceedin!? in Eng­
land, and a write1· in the NoYember number of the.Nitulf•,'nih 
Cenlllry at p. 703, t:<ay-: "Lawyer and laynwn alike are 
almost unanimous in the opinion that it i: inequitable that 
the claim of an injnred workman . hould Le defeated bPcan e 
another workman in common employment with l1im may haYe 
contributed to cau,e tlw accident." In a . imilar manner, 
luoticc that, in the Unitt·d , ' tatPs, althoug-h tlw exn·ption 
which I have been con. ide1·ing- also prevail:, in that countt-y, 
the fc•eling is g:tining O'J'ounJ in fnvonr of abnli~hin~ thi 
exce;-tion alto<retber, ot· of re;;tricting it within narrower 
limits. 1 n a learnt•d American work wc read: "Th~: .!?eneral 
rule iH, that the mater i not liable to a en·ant for· injuries 
caused by the negli(Tence of a fellow sCI'vaut. Thi: nqrligl'nce 
is one of the risk , which the :ermnt take: into account in 
entering the employment. The haJ·d:;hips, which this 1·ule 
lu1s hrougl1t al,out in case. wlwrl' a large uuruhet· of per . .-on 
are employed in tlang-er·ous operation~, a.· railr·uad and other 
corporate Cli1J11oyeeo;; have can:c1l Yery "l'IWJal tli"sati;;fac· . ' .. ~ 
twn, aml iu many 'tate.· the rule il:' entire•~\- abro"ated, .:·it her 
by the dccisions of the Courts or by c>xpre~~ ~tatute. There i~ 
a geue1·al tenuency in the ..lm1•rican dcci:->i,m: to hold that 
one, to whom the "ma.ter entrust. · the whole sup•rvision of 
tht• e>mploym~nt, or po>'!<ibly any s{'parate dl•partll1t'llt of the 
employment, IS not a fellow ~crvant with otl1l'l' ;;erV;Illt.· of the 
same lllaster·, bnt i.· n snh titu u ma>'ter·, n.nd so render· the 
mnste1· liable." (Ur,•t·lll• af t!ll Britlr·ttr'''• 1·ol. :!, ~ :J:J2, [,; 
ttule (l1) P"fle 232, Hth t·tlit.; c(. ],J/. i{t·n·, .,., col. l.J'· :l J.) 

Let me now turn to tht• law o .-;eotlaud. ln ]J iJOII ,., • 
Ra11h11, decided in 1 51, L ml Cnckhuru said,'' I c:m con­
cein• some rPa~onings fo1· e. emptiug the I'IIIJI!O,YI'I' fJ'OIIJ liabi­
lity nlto~ether, but not for ex •mpting- him uuly whPu thost• 
who act fo1· him injure Ulll' of tht•tu~elYI's. 11 mll~t·r x f'1/l. tu 
me, fltol i!H·.<t: 111'11 tlw t)ti'!J 1"'·'"11·~ !1'1111 /1111'1 ' tit~• >i1'uny •• t 
claim lljiOit ltiJJl. jur i'1'1111ratioll 1 hu·.,a.·e flu !J i11c11r ,/IIIIY' 1:011 
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his acco11nf, cwrl cl'l'faiuly an' not llWlt•rsloorl l1y our /we to 
come nndl'l' all!/ ''1l!fClfJI'ill''ltf to tnkl' t!to.~e l'i.~k.8 liJIUil flt~>m-~elcr·.~." 
The Honf;C of Lor<b, howen't', iu the B,Jrfon'.~ lli/1 'o71iery 
GasPs, iu 1 .}8 (!- .lat·. N.S.,) deci<leu that the , 'cotch law was 
similar to that of l~nglantl, aud, io their :t.Pal fot · e. tablislting 
uniformity in the jnri ,prudence of the two conutrie ',the L'lw 
Lords endeavoul'cd to cxplait. aw'l_v the l'Pa ouin:..;- by which the 
Scotch .J utlges ·upportl"U thei 1' \'iew. '!'he Courts uot'th of the 
Tweed wPre, howen•t·, not convincPu, aucl although they ·were 
bound to re. p<-'ct the decision of the House of Lords, they 
readily re:;tt·icteu thaL decision and triPcl to k<'PP it within 
more reasonable limits. HPnce, tlH'Y hL•hl that if a person is 
placed in superintendence ancl autlwt·it.v ot· control over the 
others, he is not to he c m<;iuered a.· the fellow workman of 
those over whom he is ,;u placed. (PI'r /,rml Cft,fm4iml, in 
lfilson v . Jfel'l'!f). But nnfortnuately, in 18() , the lion e 
of Lord.- again disappro,·ed of tlw 'cotch ,-iew. The , \:otch 
Judge. hau, howeyer, the satisfaction of wi tnPR.·ing the vir­
tual repeal of thfl l'f!ect uf the decision of the Hou"<' of 
Lords in TVt'l.~on Y .. J[f;I'I'!J, by thP Employet·s' ];iahiliry Act, 
by which the law wa ueclared more neat·ly a.- th<'.)' had at­
tempted to lay it down. 

I come now to tlte moc1ent law of Cuntiuental 
Enrope. It is said by Pr·uft•ssot· Hollatt<l (in a uott' tu the 
3ru edition of his .Juri. prudence, at page 1 :J2), that the 
exception, aJmitted h)· the Engli:,;h an<l .A uwrican conrmun 
law, in favour of <•xemptiug the nmster from lial>ility wh<'t'e 
a serYaut is injured by a f!'llow "en·ant, in the cloiug of a 
common sen·icL', i:; nnknuwu on the Co11tiucut. This i:; tJ·ue 
of Franc<' and those countriL'.' which have a<lopt0<l the Code 
Ci,·il, hut not also of l'rnssia, nn<l the Gennan Empit'l'. Art. 
lJ ~ o{ the Cotle Ci,·il rPatls a· folhnn;: "A pet·son is liable, 
not merely for the injury (':ttN•cl by hiR act, bnt abo fot· the 
injmy ,,·hich he has occasioned lJy his uPgligence or carc­
lexsne. s. 1\Laster::;, anJ per~ons who employ otlwr.- to transact 
their bnsine::;s, are liable fot· the injury c .u~cd by their l'en·ants 
and employee~, while 11cting in thP scr,·ice nnu lJII~iuPss en­
trusted to th •m. Thi::; respon>-iuility holrls good, nnlesx the 
ma:-t(:'rs alHl employers can pro,·e that they could not have 
prevented the injur;·, for which it i,· sought to renckr them 
respou~iuk." Iu lJ111loz, .!oris. (J,.II., rot. 3D, ~ n:lO, I find a. 
di.·cn~~ion of this at-tide· of the Code Civil, hy refPt·~lJL'<' to ~L 
d('cisi•m of thPCunl't of en~. atiou, pmnonncpcl on tlH' ~~th.June 
J -tl, in the case of fi, !IIJ'l.~xt' '""'· 11f,rzlll. lt appL'Ill'. tltat une 
Rc.v1-"a · ·e had hl'en seriously inj urt><l tlmmgh the twgli!.{Pilce 
of a fellow workman, Banwd Bl{y, acting with him in the. a me 
employmeut, and had hrought nn action again:-t both his 
fellow workman, and his cm p !oyer ( Plazen). 'I he Con rt of 
Toulouse held tlmt the action did not li' again. t the employer, 
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on the ground that art. 1384 only renders the master liable 
to third pm·tief;, hut not al o to a servant, who, when injured 
by a fellow workman, mn~t be considered to l1ave taken the 
risk of such injnry upon him el£, and the ma ter mn t be held 
to have fr·eed him~elf from lialJility by the payment of wage~. 
By the law of nature (clruit 1wfurel), it was said, a per on 
:ho;1ld only he rr.sponsible for hi own negligence. Art. 13 .f. 
has l1epartcd from this principle, and renders ma ·ter. and 
employer. liable for· iujuriel' eau. ed by their en·ants. Hence 
this artielc ·honltl he ~t1·ictly con~trned and not extended to 
case., which do uot clParly fall within the expres. terms 
tlwreof It is merely intended to apply to injurie: . Ul;tained 
by third parties, 'Yho are stranger. to the ma. ter. 'Tl1e Court 
of Cassation, however, n•yer~ed thi deci ion, on the ground 
that the Conrt below wa: not justified in dra wino- a di tinc­
tion, which the code itself does not admit, and iu refusi'lg to 
apply the principle which the code expressly h1.)· · down. 
Dn.llnz ( § 03~) also mention: an earlier ca:e, decided in 1836 
h.v the Conrt of L,vou , in fannu· of the ma.'ter': <'.·emption 
from lia bilit,,-, bqt achl that thi. decision i not acceptable, 
and he lay:,; tlown the law a follows: a R ~pon iobility exi t 
OYer against <'Yer.dJOu~· who i' injured. Hence it follow (a· 
1J.M. CotellP in Jli'V''''·' l'eJ·lJeau.t•, p. 313, and 'ounlat, ~'o. 
!HI, haY<' n·ry jn. tly ob:en·ed) that he, who employ. d?Yeral 
agPnt., is re:ponsible for the wron(J'~ of each one of them o\·er 
again:t the otlH•J·s, just a. he i in the ea e of third partie .. 
It ha: been dt>cided in this pirit, that an action lie , without 
auy llistinction, ao-ainst the ma ·ter for act. eau ·ing damage, 
committed U\' hi· :ervant: in the :ervice for which thev have 

· ?e.en employed. and hi: liability may pecially extend' to the 
~n]ury ;;ustainctl by one of the.'e ervants, caused by the 
1mprmleuce of another· per~on, receiving wage· on the !'ame 
terms, and t-ngaged in a work \Yhicb ha. been entrn. ted to 
them in commrm." At the pre cut moment the . ubject of 
emplo,rel·'s liability i. enrrao-in(J' the attention of the F1·ench 
leo-Js!a~nre, and a bill ha: been pa. ,:ed in the Charu ?e~. of 
Dcp.ut.te .. on the lOth J nue la. t, reCJ"nlating the rc~pons1b1hty 
for lllJ1l1'1C eau. ell hy a cidents, and pro\·iding for compul­
sor,r as:urauce against :nch accident.. The bill waL under 
consideration of the , · nate in 'eptember, but I am unable 
to say whether it ha.· pas:ed into law. I am indebted for thi 
information to ~Ion .. Aubert, the French Con ul at Pr<'toria, 
who ha.,; forwarded to ltll' a communication from the )fini.:t r 
of Forcigu Affair,; in Pari· on the .-uhject, t >get her with n 
copy of th' pr·opof;ed law, and a report present u to the 

'lwmlJpr· of J)ppnti •:1 ·ltowincr itder alia the pn•.- nt law of 
mo~t of the cuuntrie · of contiueutul Eurupc on the doctrine 
of the mu. tPl'' re pon ·ibility, and the recent fJuropean legi-­
latiou on the ·ubjcct of compul ory a ·sura.nce- mattcr1 
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which although connected with the present enquiry, ha·, how­
ever, no . pecial be11.riug on the point arisiu!.\' for decision. 

The Bel~ian Code, art. 1331, is 1t mer<> tt·an ·cript of the 
Code Civil, aud a learned Belgian writer, ~fon · .• 'a.inctt>lette, 
ha· in a recent work entitled · de (,.~, RP.SJIOnsabilitP t>l Je la 
Guanwtie, chnp. 5, di~cussed the re"ponsibility of the liHt:ter 
towards third person , and tow.l.rds his H•rvauts generally. 
He places the liability of the employe~·, for the ad' of hi:-; 
, ervant or workman, upon the right of ,;upen·ision, a.nd tlw 
authority, which the mn. 'ter acquirl's by the contraet of 
service, over the workman. Hcnct•, if the right of ·uppn·ision 
and of authority cease., the re,ponsibility also cea.:es. Uon-
equently, if the workman or . ervant does anything out. ide 

the cope of hi· employment, whereby a third party i · 
injured, the mastc1· will not be responsible. pon the same 
ground· he hold. that the maste1· i liable to the smTant for 
injuries su. taiut·d iu hi,. Prvice~ for the sen'a.nt is no lonO'er 
a fl-ee agent-it i the will of thl' mastet· which rule· the 
body of the ..:erva.nt. 'l'he ~cn·aut's 1·icrht of actiou to recovet• 
damage: ari. e · ont of the contract of sen•ic<•; for in the con­
tract of service it i /(lcitly agTecd between the mast{)r and 
servant that the former will watch U\'l'r the ~afcty of the 
latter while acting in the master': ,.;pn·ice. Althung-h ~1. 

ainctclcttc does not ui 'CU~S the precise point of au injury 
eau. ed by one er1•ant to anochcr, acting in a c, mmon em­
ployment, it t;eems clearly to follow hum his reasoning that 
the rna ·ter will in ·uch ea. e be liabl<' to the iujul'e<l servant. 

The Dutch Code, Art. 140:3, i ·, t•,·eu as the Bel.riau, n. 
simple copy of the co<le ciYil. 'l'ht•rL' doe;; not <'.·i:t, ~o fn.1· 
a I am aware, any d •cision by the 'ourts of the Xl·rh<'l'­
land · on the point umle<' disctL ion, aud Opzo mer aud Dt• 
Pinto, in thci~· comrnenbuie · on this articll• of thP Dutch 
Code, make no rueution what(•\·er of th<' ma,tut·': li:tuility in 
the ea ·e of an injury cau:cd by one •t·,·ant tu anothur, while 
en()>aged in a commen :ervice. In Leou (Lll'cldsJli'Hak r. d. 
Hooyw RatLrl) ad . .AI'f. 1 !03 11. !l, r ·fen•uce i.· made to 
a decision of the 'upremc Court <Jf the • Tl'thl•J·In.u<l·, 
anno 1 71, where it was hel<l that the .reuet·al rule of 
the ma ter' · liability, laid down by A1·t. 1103, i · also 
applicable to the •.. tate, which i civllilf'l' n· pon. ible 
for the negligence of all it ·ervaut~. 'l'hL• nsc thc1·e decided 
wa thi : A mwal offic ·r lulll <mlcrc<l a workman to 
attach a wire to a torpedo, which, tlu·ough the neg-li{\'l'lll'C 
of tbe officer, wa · not complPtely emptied. ,\ u e.-plo~iun 
occur1·ed re nltin•r in the death uf the workmnn, and, at 
suit of his widow, an a.ctiou W;t held m intain tbl(• n~ain ·t 
the 'tate. 'l'he doctt·iuc of a c llllll 11 ·mploymen uctl•·e 'll 
the workman and the officer, and the consequent Hou-littbilitr 
of the State, wore not even ug e-;ted d nrin the · r tuneu'"t 
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of the ea e. The Italian Code, Art. 1153, likewise follow 
the provisions of the Code Civil of France. From a letter I 
have received from Profe . or Ingstad of the U niver ity of 
Chri tiana., it appt>ar that the exception of the Engli h and 
American common law i. al o unknown to ihe juri prudence 
of Norway and Denmark. 

If we turn, however, to the German ·y tem on the object, 
we find the law to re t on a different principle. I cannot o 
better than give here the conci.c .ttmming up of the matter, 
a put to me by Mr. Justic RchbPiu, one of the membe-r of 
the Court of Appeal for the German f:mpire, with whom, 
through the kindly office of Herr von Buri, of the German 
Con ulate, I have been enabled to place my~elf in communi­
cation. Thi. i what the learned J ud~e say :-" According 
to the law of Prus ia, nud the common law of Germany, the 
an wer hardly admit!; of a doubt. In thP Pru , ian law it i 
regulated by expres pro,·i ion. According to that w (alge­
meines lrwdrPcht, Th. I, tit. 6, 60.ff.) differing in thi re pect 
from the Prench Code, Art. 1:3 4, the master i not, as 
a general rule, re pon.' ible for damage to third partie , eau ed 
by a ervant in the exerci e of hi employment; and a fellate 
&ervant i. nece, arily a o regarded a a third per on. T 
ame rule al o applie. to employers. The principle re 

upon the maxim, common to both the Pru ian and the gene­
ral law of Hermany-a man i only liable for hi own fault. 
In connection with thi~ rule mu. t be mentioned the ea e , 
where the Pt·u .ian and. (iet·man law, b~· way of exception, 
render the ma:ter liahll•. The ·e ca.e are (I) here the 
ma ter knowingly }lt'rmit the damage to be caused. "cire et 
non pmhibere, 'J'lltn~ 1•rohibere po sit, i. the ame a the mas­
ter own act, aad i the gr und of liability. Under thi may 
a. I o be included the !1eglectof taking the nece ·sary upervi ion. 
(2) Where the ma..:ter employ or retain ..-van , of whose 
care le conduct he ha notice. (3) Wher the m&! ter selecta 
or retain rvant:, of ho ·e un. uitablene for he ork he 
i aware (c~tlpa iu elig,mdo). (4) Under the 6 t head will al o 
come the ea e. where the mn ter order a work and know , 
or ought to know, that th en·ant could injure them lve 
or tranger . ccording to th law of Pru ia, the re pon i­
bility under 2 and 3 i only ub idiary. I mu t add that in 
the draft of the propo. ed civil code for th German Empire, 
the liability t.f employer . contractors, and ma ter , i re ~ 
on the principle of per onal fault alon , and failure in the n­
pervi ion and election. Thi advi edly depart from rt. 
13 4 of the Code Ci' i1 of France. The German Jaw of 
respon ibility, of 7th June, 1 71, c:mta.in a pecial 
provi ion with regard to th hability of mine-o oe 1 

for the negligence of thei!' agent or representa.tiv , fore­
men, and overseers. hi law, however, so far your 
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question is concerned, contains a confirmation of the 
general rule, inasmuch as it exempt the mine-owner from 
respon ibility where one workman is injured by another; and 
this is al o clearly establi hed by G-erman judicial cleci . ion . . " 
A reference to Holtzendod:'f' HHcycl"plidiP, th ' clmpter on 
das heutige ri.iu~i~Schc Rrcld § .J!l,. o far a · ir goe:-:, :,;upports the 
above statement . 

"\Ve have consequently arrived at the following result: 
'J'he Roman-Dntch law recognise ' and adopt:; the principle, 
that a ma ter, Ol' employer, i::> liable for the injuries cansetl 
by his ervant~, or workmen, within the cope of their em­
ployment. 'l'hil:! o·eneral principle is also the law in England, 

cotland, the United State of America, Francr, Belgium, 
Holland, Italy, Denmark, and Norway; while the common 
law of Pru · ia and Germany adopts the rule culpa tend 
BUON aucfor!'s tantum. 'rhe Engli. h and American court::; 
have, however, admitted an exception to the general rule of 
the master's liaLility, in the ea e of injurie u taincd by a 
servant or workman, through the negligence or careles nes 
of hi. fellow ervant or workman, engaged in a common 
.·ervice or employment. This exception i not recognised by 
the juri:prudence of tho e countrie ·, which (like England 
and America) have adopted the rule of the ma tor's liability 
for the acts of his servants, and, even in Eno-land and 
America, the tendency is toward narrowing the exception, 
if nut aholi hing it altogether. The common law of the . 
German Empire, proceeding from a wholly oppm~ite principle, 
-:l. principle, which on the ground of natural justice, has 
the approval of Lord Bramwcll and Lord ,J u:-;ticc Brett, can 
obviou ly not be of ervice to u. in the decision of the point 
in appeal, seeing that our law distinctly recogni,;cs the 
gener~tl liability of the ma. tet• for the acts of his se1·vants. 
The only que tion i., whether the exception introduced by 
the English and American court ·-an exception of quite 
modern growth-i · to be followed~ I lmve anivcd at the 
concln ion that thi. exception is foreig-n to ou1· jm·i:prudence, 

· and re t upon untenable ground.. 'l'he principle laid down 
in Art. 1381 of the code civil i. but the rl'cognitiou of the 
rule of the common law of France and th' ... ctherland., as 
it preYailed at the commencem •nt of the century. It i::> also, 
therefo1·c, the recognition of the rule of our own Roman-Dutch 
law, and, ~o far a the exception i. concerucd, I fully concur 
with the view expressed by the .French Court of Appeal t,bi 
lr-:c 11011 rli.,finyuit, nee nobiR 1-.i di.~till!fllP.IIdiiJJ~. It may be 
de irable, o far as great industrial undertakings, which re­
quire a large body of workmen for theit· exi. tenco and con­
tinuance, arc concerned, that the Legdatnre should reguln.te 
wore precisely the relation uetwceu employer and employed, 
and the rights and dutie to which uch relation give ri e; 



21 

but that is a matter altogether beyond th province o£ the 
Court. Our only duty at present is to con ider and decide 
upon the ruling in the Court below, which proceeded on an 
exception of recent introduction into the English common 
law; and l have to come to the conclu. ion that the ruling 
appealed again t was erroneous, and that the summon does 
di close a sufficient prima facie ca~e again t the Salisbury 
Gold-11iniug Company, the defendants in the action. The 
appeal must, therefore, be allowed with eo t . 

MoRICE, J., concurred. 



ANDlU-~]\Y t:s. 'l'HH ROBIN,'OX (:W LD-~1I.T~G UO. 

Proof of previous J!l'blirofion nnrlrw' ahro11rl i.· al;ar to obfaiu­
ing n p11tent in thi.· C(}IIJlfry. .A plai11f1:tf~ fl~t·nji!l·,., who 
alleges that he i.~ the ,rirst inn ntor 1!f' o N doi11 appliancr> 
and has pafrnted if in the cmulfry ll'lu•re Ill~ .~o nlle!Jl'N fo 
have inrenti'Cl it Ol!il has a[:;o subsNjllf'ntly oldni1wl a 
patentfur it 1·n tMs Staff', is not cllfitlrll to .succf•f'll1.1l an 
action fo,. an illjrinyem• nf of his Jlafenf, wlierf' the cl!~ji•IJ­
dant proves that, prcrious tn the tlule of the plnint(tl'·~ 
allerrd inn•ntio11, tlu• .YIII1P invention wn.~ already u:ell 
kna1L'n and in (/f'llcrn/11 •c abroad, i11 COII1d1'1.,.8 oflnT thou 
that in 1rhich the plainl(tf' all!g s to hare .first inl'enfed 
and palenttd it. 

YoTzEJ C. J.-

This is an action in. tituted uy rca~on of an alleged in­
fringement of the plam iff' ·patent. ~he >:nmmon ·,et. fortl1 
that the plaintiff i. the trne inventor of a certain invention 
providing for the automatic tnming on•r of hnckets employed 
for the purpose of more efficient!,\· hanling np earth or qnartz 
out of mine , and that the plaintiff on the 6th Oetouer, I 7, 
obtained a patent from the Um·ernment of thi. , 'tate for his 
invention :-that . inrc the 1st .fannary, 1 fl~, th • defendant 
Company ha unlawfully infringc<l tlw p!aintff'. pa nt, by 
u ing tlw amc without his consent, in tlw mine at Lantr­
laagte on th Wit"ater · Hanrl Goldfield~, the property of the 
defendant Company, whereby the plaintiff ha.· . u. tained 
damage to the amount of 1..000. Whcr •for • the plaintiff 
prays that tlte Company shall h~ orllerc<l to pay unto him the 
aid sum of £500 a>: and for damage", and be intPnlicted ft•otn 

availing it.·elf in future of the plnintiff's patent "·ithout hi. 
consent. The defen<lant Compan) ha: pleaclt•d in answet· to 
thi,, that the plaintiff i · not tlw fir:t and tnw iml'ntor, in as 
much as the invention ha. heen pnbli ·h<'d aud u: din Ame­
rica ,incethe ·car 1 67, and al·o in thi· •'tntn at Barh•rton 
and Jobanne ·bnr..,., prior to the granting of the patPnt to the 
plaintiff. 

It ha. been proved by the plaintiff that he introdneed tlw 
particular kind of bucket, or skip, iu the IJe..,.inninQ" of the 
year 1 85 at the De Beer'. .Mine, when• he wa. : t that time 
employed, and he was gcnernlly r ·garded at Kimlwrlc.\·, in 
the Province o£ Griqualand 1rV e ·tJ as the inventor thereof. In 
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means o£ proof, to show that the party is not the fir t and 
true inventor or publisher, aou in that ea ·e the pr<lVi ·ion 
may a well be expunO'ed, or· iucludetl under sulH;ectiou (b). 
But, ju t because of the words<< i.P., ha:; prior to the granting 
of the patent been publi heJ, or in use, in thi country" 
occnrt·iug in . ub-. cction (t·), we mu t interpret the provision 
under :ub-:::ection (h) in a wider sense, as including publica­
tion or u~e alJI'uwl. It cannot be the intention of the law 
that a foreigner, . o far a· the obtaining of a patent is con­
cemed, shoulcl :tanu on a b·.!tter· footin~ tlun a citizen of 
this tate. I£ the interpretation, which I have sugge~ted, be 
not given to sub- ection (D) the law will directly pron.otP 
fraud, anu hamper indu 'try, to the detriment uf the inhabi­
tant· of this country; for it woultl then b' an easy matter 
for any un:crupulon adventurer, who nuy choo: to do o, 
to come to the 'han.Taal and obtain a patent for inventions 
known and in use in other conntrie · (whether these are 
patentetl there or not), and in this way prohibit the 11 ·e of 
appliance' or othet• invention·, elsewhere known and adopted, 
unle· · he be first bought off or· .·atisfied by the payment of 
larO'e sum of mouc.L For· the la,w to permit a practicl! of 
thi · kind i · taot:tlll')tln~ to leg-.tli~ing e.·tortion. I am awat·e 
that in s Ill() c untrie..: th law alloiVs th.! pirating an<l 
patenting- of anothet·': in,·ention. Thus in U 1/l.~ v . I. rwc.~ 
(L.R. 10 eh. Di\·.) Vicc-Ch:mc '!lot· B teon say. "\\'hen an 
invention i ·communicated by a forei!{net· ) an Engli hmau, 
if it should b~ pr<lvel that it ha· b n U'Ocl in all till' olhet 
rt'giun~t of lhtJ l'firld, bnt uen·r here b 'fore, th in\·ention m;t~' 
be the. ubject of lt ntliJ patent, and tlter·e i · no kind of ob­
jection to it." The ea. ·e thcr' w. that of an inven i<ln pro­
perly patcnte l in the c 1lon · of ~ ra ·tl, an<l . uh ·c 1ncntl · 
patented. by auothet' p •t· "'lU in Eu~hnd. 'l'he Vicc-Uhanc 'llor 
held the · cond patent to be valid. 'l'he <leci ion nny indeell 
be ·npported by refet·cnce to the lau!.('u. g-e of the • 'faf11l1' nf 
Monopoli~·s, ina ... much a. the in\·entiot: wns new within tlll' 
realni, the Colony of ~ratal (luviug ib own pat 'Ut offiec) 
beinO' con:idet· <l for this pnq> ,.;e outside tlw r<':tlrn. Bn!i to 
admit the .:uunduess of the lauguat;c of th' \ iec-Uhanc ·llor, 
a. a matter of g-eneral principh:, would certainly be con­
trarv to the tr•tte inter·ests of c lllllll •rcl' and itHlu. try in thi 
, tat'. The Eu~]i,h ductrin' i ·,I o oke1·ved in the l"nited 
, 'tate , althoug-h formerly :t <litTer ut ruiP obtain d in 
America, viz., that prior tt.'C iu any pat·t of the worhl wa: a 
bar to tlte Jl• tent (Rol11'u. on rJtl l'afent.~, ·ol. I, :l:~O, IIIJfe 1). 
It ha . however, b en lung c tubli hrd, both in EnO'land and 
Am rica, that if a forei!{n inv •ntion b • pulJii he1l in J-:n.,lnnd 
or America, i., .. , properly brought to tho notice of the pnblic 
by mean· of publication, no third per. on can olJtaiu a p.ttent 
in either country for the invention. ily thi · m an the 
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